
IN TI{E TENl'H .ITJDICIAI, DISTITIC'[
DISTRICT COT:RT O}"IOHNSON COTJNI'Y, KANSAS

CRIMINAT, DEPARTMENT

ST,{'II] OF KANSAS.

PIaint i lL

VS,

CONRAI).T, I ]RNI-IN.

( l asc  No .  0 iC ' l t l 563
Court  No. 5

Dctcndant.

MOTION FOR NEW TI{IAI,

c 'oMES NOW the De|cndant.  br and through his at torner ' .  Bob L. Thomls. and hcrcbr

mo\ es this ( lourt .  pursui tnr to K.S.A. l2-  j50l .  for a neu, l r ia l .

In support o1- said rnotion. I)etendant allcges and statcs as firllorr,s:

EVIDtrNCE OF PRIOR UNCHARGEI) CRIMINAI,  CONDTi(]T

l 
'fhc 

l)cl'endant is entitred to a ncw trial due to thc 'ictimirvit'ess intericcting

tesl lmol l ]  tn lo thc tr ia l  that $as clear lv inadnrissible pursuanl to K.S.A. 60-.15-5. pr ior to the jLrrv

t t ia l  beginning in this mattcr.  thc Couf i  hcld a hearing on the Dcfendant s \ {ot ion in I - i r r i1c.
' lhe 

subject of ' the \ ' lot ion in Limine was erhibi ts that thc Slatc intcnded to i r . r t roclucc dur ins trral

that included relerenccs to the Del 'endant 's pr i . r  conr, ict i .ns.  pr ior incarccrat ions. and

ct lmmitmeut to a state mental  inst i tut ion. I  he Clourt  cranted t l ie I )c l 'endant 's ntot ion in part  and

crdered thal portiotts oltlie Slate's exhibits be redactcd. In addition. the CoLrrt uarncd the State

io be careful  r  i th thcir  u.  i tnesses due to thc potent ial  of  inaclmissible er idencc p. isoning the

:roceedirrgs.

I  Pr ior to thc beginning o1' . iur l  select ion. the State turnccl  o. 'cr  lo dcrensc cou'se. l  *hat



is attached as Flrhjbit A. u'hich is a lettcr allegedly sent iionr the Delcndant to the viclinr in

Seplcntber o12000. The lettcr arguably contains a threat ofvjolencc from the Del'endalt to thc

victin.r. 
'l 'he 

Statc said thel'had onll'reccived Ilxhibit A fiom the victirr shortlv before tr.ial.

l)cfcnse cottnscl inlbrnred t]re Statc tl.rat dcl'ense counscl rvished to take up thc admissibilitv of

the lct tcr .  and lhe State said that i t  d id not intend on ol iLr ing the lct te:  as an c\hibi1 at  t r ia l .

Based on this assurancc by thc State. and the Court's ruling on the lvlotion in l-ir.nine. Del'endant

dic l  not bel iere i t  nccessarr to br ing the issuc of the Scptember 2000 let tcr  befbre thc ( 'ourr .  ( )n

e .1. in paragraph i of Irxhibit A, the rvritcr threatcns to c.rstrate rhe vrctinr.

3. During dircct examination. the r,ictim gave a non-responsive ansr.r,er to a qucstion h\

c State indicatir.rg that thc Defendant had prel iousll, thlcatcned to castrate him (the r ictirr T.

ts rvas a clcat rclcrence to the Scptcmbcr 2000 lctter. u hich the Statc had agrcecl no1 to scck to

i t .  Delendant moved lbl  a mistr ia l .  At thc sidebar.  the Statc respondcd that i t  had told the

' i c t im that  the Dcf indant 's  pr ior  convic t ions werc inadmiss ib lc .  bLr t  that  h is  contnrent .  a l thoLtgh

ot  in tent ional l l  e l ic i ted.  fc l l  outs idc of  the . , , , i r rn inq the Statc  had g iven the v ic t i r l ,  r i  i tness.  I -hc

fendant argued that under 1i1e circumstances of the case, not $,arning the victim to rcliirin

rom mcntioning prior threats oi'violence issucd bt the Del'endant was bevond mcre

kles snes s.

'1. ' l 'his 
tcslimon) rvas highll prcjudicial to the De f'endant. I-rntil that point. there had

no cvidence prcscnted to the jur.v to indicate lhat the I)elindant \\'as a violent persor). 
' l-he

icndanl 's thcor l ,  of  defcnse \ \ 'as that the Dcfendant \ \as at tentpt ing to rcsol \c a c iv i l  d isputc

d that his lertcrs ( thc State's t r ia l  exhibi ts)  u,cre of fcrs to sett lc th is c iv i l  d isputc.  obr iousl-r .

castrat ion tcst imon,v complete l l  ncgated the posl t ion that  th is  q.as s i r lp l l  a  c iv i l  n tat ter .  fhc

imonv rvas evidcnce ol 'pr ior uncharged cr int inal  conduct.  and prohibi tcd b1 K.S.A. 60-"15\.



' l 'he 
Kansas Suprcme Cloun has held that:

\ \ 'hethe. thcre is an order in l iminc or not.  a prosecutor has the trut ' to guard
agai: . rst  statcmcnts bl  his or her $ i tnesscs containing inaclnr issihle cr idencc. I l  thc
pl 'osecuior be' l ieves a lv i tncss mat give an inadnt issiblc ansu,cr dur i rrg his or.her
exanrination. thc prosccutor must \\'arn the r',itness to rcfiain fionr nrakinu such a
statemcnt.

State r ' .  crumc.27l  Kan. 87. l0 l  (2001).  Bascd on the Courl 's rvarninq regarding the

introduct ion ol 'such tcst inrony'and the State's knorvledgc that th is castrat ion threat, , ras an rssrre

that the I'ictirn bclicved to havc relcvance, thc State u,as under a dut\ to rvarn thc viclint.ru,rtncss

lo  no t  h r i r rg  l hc  i : : t r e  up  i n  h i s  t es l imon) .

THE COURT EI{RED IN REFUSING THE
DEFENDANT'S PROPOSED TNSTITUCTION

5 fhc Drstr ict Court errcd rn relusing to instruct the jur1. on rhe lat appl icablc to rhc

casc at  bar '  
' l  

hc Dclerrdant 's theon ol 'dcfcnse was that thc ntat tcr  nas cir . i i  in nature ancl  nor

cr inr inal  lhe Def 'endant of lercd proposed. jury instruct ions on the issuc ofciv i l  dciarr . rat iorr .

The Courl refirscd to give thc proposed jur1, instruction.

6. The State offcred into e'idence letters writtcn bv the l)cfendant rihercin rhe

f'endant rcf-erenccd thc ci'il causcs ol actjon hc belicvecl he had agairrst the 'ictinr. ln

ddition' the Statc offcrcd into el idence a proposecl conlract that the Del'endant sent to the \'rcrrnr

in the Del'enclant offercd to settle his perceived cir.il causes o1-action. l his eridcnce can

vieuecl as supporting the I)efendant's theor.l' of ciefcnsc.

7. Ll addition. the Del'endant's letters. r'i 'hich u'cre aclmitted into cr iclcnce. rcf'erencctl

is beliefthat his actions r.vere simpll- an exercisc ofhis constitutional right to liee spccch.

ased on the fact that this evidencc r.r'as placed beforc the jurl', thc Dcfcnclant rcquestetl a iury

struct ion basecl  on \  I  I  o1' the Bi l l  o i  Rights ol ' the Const i tut ion of  thc Sl tr te of  Kansas. l_ ibenr

1'Press and Spccch; l . ibel .  ' I 'he 
Clourt  dccl ined to givc this insrruct lon.



8. ]'he I)ef'endant rcquestcd that the.iur-v be instructcd on the elenrcnts o1 K.S.A. 2l-

3428. consistent with tlre clear language ofthe statute. 
'lhe 

Del'cndant contcnds that thc clsar

language cl1'thc statue rcquires that the Statc pro\,c that the Del'cndant compellcd alother to acr

against such person's wi l l .  See KAN. STAT. ANl.  "s 21-3429 (1995).  - l  
hc Court  dccl ined to grr . .c

the I)efcndant's proposed instruction and instructed the lurl that a person can be guiltl, of

blackmai l  hv at tcmpt ing to compcl  someonc 10 ac1 against  the i r  r i  i l i .

9. 
' l  

he instruct ions requestcd \ \ 'erc c()rrcct  statcnrents of thc lau. and a court  "has a dutr

to instruct thejurl on the larv applicable 1o the theorics o1'the Stare and the tlel'endant u,here

therc is competent support ing e' idence." Slatc v.  Caldwcl l .  2 l  Kan. App. 2d.t66,471 (1995)

(ci t ins ! lq(1r- l l t ! !c_y. l2 Kan. r \pp 2d 781 (1988)).

LIMITING DEF'ENSE COUNSEL'S CLOSINC] AI{GT.IMEN'I '

10. t he District Court errcd $,hen it instructcd delcnse counscl to no1 arguc the issue of

thc Detenclant 's intent dur ing closing areument.  During delensc counsel 's c losing argunlenl  thc

Slate obiccted and complaincd that i f  del 'ensc counsel cont inucd to argue that thc Dclendant did

not have cr ln lrnal  intent.  than thc State should bc ent i t lcd an ignorancc of the Iar i  i l ls truct ion.

'l-he 
Court had previousll rr-rled that 1hc Court rvould not givc an ignorance ol the larv instruution.

Based on the S1a1c's repealcd complaints about delbnse cor.rnscl argr.ring the [)efcndanr's intent.

Clout ordered defense counscl to not arguc the Defendanl's intcnt anvmorc.

EVIDENCE OF THE DEFENDANT'S PRIOR MENTAI, COMMI'I 'N{ENT

I l .  ] 'he Distr ict Court errcd in al lo*ing the State 1o admit evidence 6f thc Dclenciant 's

ior  invol t tntarv commitment into a mental  heai th inst i tut ion. State's t r ia l  cxhibi t  3A contained

relercnce to the Llcfendant being "sent to I-arned Correctional lracility. declared

pdm r nistrat ivei f  insane under instruct ion ol ' the Kansas r \ t tornev Gcncral 's ol l icc. . .

I
I
I



I
I
I
I
ladministrat ivclr '  

' insane'  under instruct ion of thc Kansas Attornev General 's Ol l ice. . ."

l
I l2 The language Dcfcndant herebl' complains o1'rvas encompassed in the l)cl'enciant's
I

lMot ion in Liminc. which r ,"as glantccl  in part  ancl  denicd in part .  Again.  t l te l )e lendant 's thcor\

I
lofdefense 

\ \ds thxt  thc case invoh.ed a civ i l  d ispute. not a cr iminal  act ion. The er. idcncc ol  lhc

I
lDcfendant being tleclarcd insane clearly paints a picture of the DeJ'endant heing a dangcrous

I
lperson. and not someone attcmpting to resolve a civil mattcr. While felr things arc actuallr

I
l "c lcr tr '  

i r t  I  er int inal  casc t l rat  makes i t  a l i  thc lvay to a. jur1 tr ia) .  i t  is  in fact  c lear that evidencc

I

Ithat 
a Del'endant uas preliously committed to a mental institution has no probative valuc rn a

I
lcr iminal  blackntai l  prosecut ion. ' l 'h is 

evidence r l 'as placcd before the. jurv ovcr dclcnsc counsel 's

I
lob. iect ion at  1r ia l .  and despite dcfense corrnsel 's Mot ion in I -rmrne.

I
I  N I  E F E L D  I S S I  L

I
I  l i .  l 'hr .  Distr ier  CotLr l  errcd in not grant ing Defetrdant 's mot ion 1or a judgntcnt oi '

I
lacqui t t r l  at  the close ui thc Srate's case. In Stale r ' .  Nuel 'c ld.  260 Kan. 930 (  1996) rhc Kansas

t -
lSuprenrc court almost perl'ectll' fiamed thc issr.rc ol hoq to interpret the second prong ol-thc

I
lKanses blacknrai l  srarute.  K.s.A. 2l-3418. I  - infbrtunately.  the Nuel 'c ld case \ !as dccidcd on
I
lother grounds and thc Suprerne ['our1 did not adclrcss thc issue that tllis Court is nou squarelv
I
llaccd 

r'r ith
I
I  

tO Dclendant : rrgues that rLnder thc clcar languagc ol  K.S., , \ .  I  l - i428. a person has n.r
I

]committed 
tht-  cr ime of blackmai l  i1 ' that pcrson l ias onlv at templ to compel anothcr pcrsol t  to act

I
la8ainst 

his or l.rcr will. J'he Statc ofTered no evidence that the Deftndant had actuallv conrpellcci

I
Jthe 

victim to act against his'"r'ill. In fact. the evidcnce rl,,as clear that tl.re r,ictint had not taken thc

]actions 
that the Dcfcndant rvanted him to. nor did the victim ever inlend on responding to the

]De{'endant's 
perccivcd threats. The State offered no e."idcnce rhat thc Defendant's actions met

I
I
I
I
I
I



clement of  compel l ing another to act against his wi l l .  as rcquired bv K.S.A. 2l-3 '118

Thcrcfbre. the Defendant's Motion for Acquittal should have been grantecl at thc close ofthc

State's cvidcnce.

15.  , , \nv reasonablc doubt  as to  thc meaning of  a  cr iminal  s tatute is  to  be c lcc ic lec l  in  the

favoro1 ' the c i t izen being subjected to that  cr inr ina l  s t : r tu tc .  State\ .  Veqa-Fuentes.26.1 Kan l0

( I998) .  lhediscussionof  thc second prong o l  the b lackmai l  s tatutc  that  our  Supreuc f iour l

undefiook in Nucfclci supports the position that there is a rcasonablc doubt as to thc

intcrprctat ion of  K.S.A. I  I  -3128.

WHIIREFORI thc Defendant respcctlirlll 'asks this Cburt to grant the l)elendzrnt a nc\r

i a l .

Olathc. Kansas 66061 -  j .123

Te lephone :  9 ' l 3 .768 .  1  700
Facsinr i le:  913.7 68.1712
Attorne) s lbr Def'endant

Respectf i r l  l1 submit ted.

THoNlAs & Assoct,rr t ,

1-.,2{orlas. Kansas Bar \o.
100  f  .  Pa rk ,  SL r i t e  I



NOTICE OF HEARIN(;

Take notice that the abor,e motion will be called up for hearing belirre the Ilonolable
Stephen l atr-ur. Division f'lo. 5 of thc District Coufi of JohnsonCountl,. K ansgi;nr 2rrcl clal' o f
August. 200-i. a1 1 1 :00 a.m. of said da1'. -./

mas. Kansas Bar No. 19789
AttorneYSfor I)efendant

CERTIF ICATE ( )F  SERVICE

I  cert i f ,v that ontt i ,  J L/ 
or J Uk t ,200(^copl of rhe above and fbregoing

was hand delivcrcd to Assistant District Attornel,. Sara Welch. .Tohnson Countl'District
Attornel"s O1ficc. Jol.rnson Cor-rnt1' Courthouse P.O. Box 728. Olathe. KS 66061.
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