IN THE TENTH JUDICIAL DISTRICT
DISTRICT COURT OF JOHNSON COUNTY, KANSAS
CRIMINAL DEPARTMENT

STATE OF KANSAS.
Plaintift,

VS, €ase No., 03CR 1563
Court No. §

CONRAD J. BRAUN,

Detendant.

MOTION FOR NEW TRIAIL

COMES NOW the Defendant. by and through his attorney. Bob 1., Thomas. and hereby
moves this Court. pursuant to K.S.A. 22-3501. for a new trial.
In support of said motion, Defendant alleges and states as follows:
EVIDENCE OF PRIOR UNCHARGED CRIMINAL CONDUCT

I. The Defendant is entitled to a new trial due o the victim/witness interjecting,

triat beginning in this matter. the Court held a hearing on the Defendant’s Motion in Limine.
The subject of the Motion in Limine was exhibits that the State intended to introduce during trial
that included references to the Defendant’s prior convictions. prior incarcerations, and
comnmutment to a state mental institution. The Court granted the Defendant’s motion in part and
ordered that portions of the State’s exhibits be redacted. [n addition. the Court warned the State

to be careful with their witnesses due to the potential of inadmissible evidence poisoning the

| proceedings.

2. Prior to the beginning of jury selection, the State turned over to defense counsel what

testimony into the trial that was clearly inadmissible pursuant to K.S.A. 60-455. Prior to the jury




1s attached as Exhibit A, which is a letter allegedly sent from the Defendant to the victim in
September of 2000, The letter arguably contains a threat of violence from the Defendant to the
victim. The State said they had only reccived xhibit A from the victim shortly before trial.
Defense counsel informed the State that defense counsel wished to take up the admissibility of
the letter. and the State said that it did not intend on offering the tetter as an cxhibit at trial.
Based on this assurance by the State, and the Court’s ruling on the Motion in Limine. Defendant
did not believe it necessary to bring the issue of the September 2000 letter before the Court. On
page 4. in paragraph 3 of Exhibit A, the writer threatens to castrate the victim.

3. During direct examination, the victim gave a non-responsive answer 1o a question by
the State indicating that the Defendant had previously threatened to castrate him (the victim).
This was a clear reference to the September 2000 letter, which the State had agreed not to seck Lo
admit. Defendant moved for a mistrial. At the sidebar. the State responded that it had told the
victim that the Defendant’s prior convictions were inadmissible. but that his comment. afthough
not intentionally clicited, fell outside of the warning the State had given the victim/witness. The
Defendant argued that under the circumstances of the case, not warning the victim to refrain
from mentioning prior threats of violence issued by the Defendant was bevond mere
recklessness.

4. This testimony was highly prejudicial to the Defendant. Until that point. there had
peen no evidence presented to the jury to indicate that the Defendant was a violent person. The
Jefendant’s theory of defense was that the Defendant was attempting to resolve a civil dispute
and that his letters (the State’s trial exhibits) were offers to settle this civil dispute. Obviously.
he castration testimony completely negated the position that this was simply a civil matter. The

festimony was evidence of prior uncharged criminal conduct, and prohibited by K.S.A. 60-455,




The Kansas Supreme Court has held that:
Whether there is an order in limine or not. a prosecutor has the duty to guard
against statements by his or her witnesses containing inadmissible evidence. 1t the
prosecutor believes a witness may give an inadmissible answer during his or her
examination. the prosccutor must warn the witness to refrain from making such a
statement.

State v. Crume, 271 Kan. 87. 101 (2001). Bascd on the Court’s warning regarding the

to not bring the issue up in his testimony.

THE COURT ERRED IN REFUSING THE
DEFENDANT’S PROPOSED INSTRUCTION

5. The District Court erred in refusing to instruct the jury on the law applicable to the
casc at bar. The Defendant’s theory of defense was that the matter was civil in nature and not
eriminal. The Defendant offered proposed jury instructions on the issue of civil defamation,
| The Court refused to give the proposed jury instruction,
| 6. The State offered into evidence letters written by the Defendant wherein the

Detfendant referenced the civil causes of action he believed he had against the victim. In

wherein the Defendant offered to settle his perceived civil causes of action. This evidence can
 be viewed as supporting the Defendant’s theory of defense.

7. Inaddition, the Defendant’s letters, which were admitted into evidence. referenced
his belief that his actions were simply an exercise of his constitutional right to free speech.

Based on the fact that this evidence was placed before the jury, the Defendant requested a jury

of Press and Speech; Libel. The Court declined to give this instruction.

introduction of such testimony and the State’s knowledge that this castration threat was an issue

that the victim believed to have relevance, the State was under a duty to warn the vietim/witness

addition, the State offered into evidence a proposed contract that the Defendant sent to the vietim

nstruction based on §11 of the Bill of Rights of the Constitution of the State of Kansas. Liberty




8. The Defendant requested that the jury be instructed on the elements of K.S.A. 21-
3428, consistent with the clear language of the statute. The Defendant contends that the clear
language of the statue requires that the State prove that the Defendant compelled another to act
against such person's will. Seg KaN. STAT. ANN. § 21-3428 (1995). The Court declined to give
the Defendant’s proposed instruction and instructed the jury that a person can be gutlty of

blackmail by attempting to compel someone to act against their will.

to instruct the jury on the law applicable to the theories of the State and the defendant where

there is competent supporting evidence.” State v. Caldwell, 21 Kan. App. 2d 466, 474 (1995)

(citing State v. Hickey. 12 Kan. App. 2d 781 (1988)).

LIMITING DEFENSE COUNSEL’S CLOSING ARGUMENT
10. The District Court erred when it instructed defense counsel to not argue the issue of
the Detendant’s intent during closing argument. During defense counsel’s closing argument the
State ebjected and complained that if defense counsel continued 1o argue that the Defendant did

not have criminal intent. than the State should be entitled an ignorance of the law instruction.

Based on the State’s repeated complaints about defense counsel arguing the Defendant's intent.
the Court ordered defense counsel to not argue the Defendant’s intent anymore.

EVIDENCE OF THE DEFENDANT’S PRIOR MENTAL COMMITMENT

1. The District Court erred in allowing the State to admit evidence of the Defendant s
prior involuntary commitment into a mental health institution. State’s trial exhibit 3A contained
a reference to the Defendant being “sent to Larned Correctional Facility. declared

administratively ‘insane’ under instruction of the Kansas Attorney General's Office. .

9. The instructions requested were correct statements of the law, and a court “has a duty

The Court had previously ruled that the Court would not give an ignorance of the law instruction.




administratively "insane” under instruction of the Kansas Attorney General's Office...”

12. The language Defendant hereby complains of was encompassed in the Defendant’s
Motion in Limine. which was granted in part and denied in part. Again, the Defendant’s theors
of defense was that the case involved a civil dispute, not a criminal action. The evidence of the
Defendant being declared insane clearly paints a picture of the Defendant being a dangerous
person, and not someone attempting to resolve a civil matter. While few things are actually
“clear”™ in a eriminal case that makes it all the way to a jury trial. it is in fact ctear that evidence
that a Defendant was previously commitied to a mental institution has no probative value in a
criminal blackmail prosecution. This evidence was placed before the jury over defense counsel's
objection at trial. and despite defense counsel’s Motion in Limine.

NUEFELD ISSUE
13. The District Court erred in not granting Defendant’s motion for a judgment of

acquittal at the close of the State’s case. In State v. Nuefeld. 260 Kan. 930 (1996) the Kansas

Supreme Court almost perfectly framed the issue of how to interpret the second prong of the
Kansas blackmail statute, K.S.A. 21-3428. Unfortunately, the Nuefeld case was decided on
other grounds and the Supreme Court did not address the issue that this Court is now squarely
faced with.

14. Defendant argues that under the clear language of K.S.A. 21-3428. a person has not
committed the crime of blackmail if that person has only attempt to compel another person to act
against his or her will. The State offered no evidence that the Defendant had actually compelled
the victim to act against his will, In fact, the evidence was clear that the victim had not taken the
actions that the Defendant wanted him to, nor did the victim ever intend on responding to the

Defendant’s perceived threats. The State offered no evidence that the Defendant’s actions met




the element of compelling another to act against his will, as required by K.S. A 21-3428.
Thercfore. the Defendant’s Motion for Acquittal should have been granted at the close of the
State’s cvidence.

15. Any reasonable doubt as to the meaning of a criminal statute is to be decided in the

favor of the citizen being subjected to that criminal statute. State v. Vega-Fuentes, 264 Kan. 10

{1998). The discussion of the second prong of the blackmail statute that our Supreme Court
undertook in Nucfeld supports the position that there is a reasonable doubt as to the
interpretation of KL.S.A. 21-3428,

WHEREFORE the Defendant respectfully asks this Court to grant the Defendant a new

trial.

Respectfully submitted,

THOMAS & ASSOCIATES, LG

—
-

%W,.)M)tl1as, Kansas Bar No. 19789
100 E. Park, Suite 1
Olathe, Kansas 66061-3423
Telephone: 913.768.1700
Facsimile: 913.768.1772
Attorneys for Defendant




NOTICE OF HEARING

Take notice that the above motion will be called up for hearing before the Honorable
Stephen Tatum. Division No. 5 of the District Court of JohnsonCounty. Kansas,.on 2nd day of
August. 2005, at 11:00 a.m. of said day. -

om;; Kansas Bar No. 19789
Attorneys for Defendant

CERTIFICATE OF SERVICE

I certify that on this Jﬁ/ of (_/M//LL L, 20 Oﬂ copy of the above and forcgoing

was hand delivered to Assistant District Attorney, Sara Welch, Johnson County District
Attorney's Otfice, Johnson County Courthouse P.O. Box 728, Olathe, KS 66061.

Megan L. Har rms,ton
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